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REGULATORY FRAMEWORK
Key policies
What are the principal governmental and regulatory policies that govern the banking sector?

Australia has a ‘twin peaks’ approach to financial sector regulation:

the Australian Prudential Regulation Authority (APRA) is responsible for financial system stability and depositor
protection; and
the Australian Securities and Investments Commission (ASIC) is responsible for market conduct and consumer
protection.

Banking business may only be carried on in Australia by bodies corporate authorised by APRA to do so. Such entities
are known as Authorised Deposit-taking Institutions (ADIs).

In 2018, the federal government introduced the new Banking Executive Accountability Regime (BEAR) into the Banking
Act 1959 that holds ADIs and their senior executives and directors accountable for heightened standards of behaviour.

Primary and secondary legislation
Summarise the primary statutes and regulations that govern the banking industry.

The primary statutes overseeing the banking industry are:

Banking Act 1959 (Banking Act);
Anti-Money Laundering and Counter-Terrorism Financing Act 2006 (AML/CTF);
APRA Prudential Standards made under the Banking Act;
Reserve Bank Act 1959 (RBA Act);
Financial Sector (Shareholdings) Act 1998 (FSSA);
Corporations Act 2001 (Corporations Act);
Financial Sector (Collection of Data) Act 2001 (FSCODA);
Financial Sector (Transfer and Restructure) Act 1999 (FSTRA); and
Payment Systems (Regulation) Act 1998 (Cth) (PSR Act).

There are also a number of voluntary codes of practice that may apply such as the Australian Banking Association’s
Banking Code of Practice and ASIC’s ePayments Code.

Regulatory authorities
Which regulatory authorities are primarily responsible for overseeing banks?

Australia has four main regulatory authorities that are primarily responsible for overseeing banks. APRA is mostly
responsible for financial system stability, depositor protection and the superannuation industry. APRA’s supervision of
ADIs consists of both data analysis and on-site interaction with the ADIs being supervised.

The fact that ADIs are required to obtain APRA approval for certain transactions and arrangements also facilitates
close cooperation between ADIs and APRA.

ASIC is responsible for market conduct and consumer protection.

The Reserve Bank of Australia is Australia’s central bank and is involved in overseeing the general financial system. It
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also acts as a lender of last resort, facilitates interbank settlement of payments and regulates payment systems.

Finally, the Treasury is responsible for economic research and policy development, including in relation to banking and
the financial system.   

These four bodies comprise the Council of Financial Regulators.

There are also a number of other bodies that have broader oversight of banks, including the Australian Transaction
Reports and Analysis Centre (AUSTRAC) and the Australian Competition and Consumer Commission (ACCC).
AUSTRAC is Australia’s financial intelligence unit and regulates anti-money laundering and counter-terrorism. The
ACCC ensures individuals and businesses comply with Australian competition, fair trading, and consumer protection
laws.

Government deposit insurance
Describe the extent to which deposits are insured by the government. Describe the extent to 
which the government has taken an ownership interest in the banking sector and intends to 
maintain, increase or decrease that interest.

From 12 October 2008, the Australian government guarantees deposits up to A$250,000 held with ADIs. This guarantee
covers all ADIs incorporated in Australia such as Australia-owned banks, foreign subsidiary banks, building societies
and credit unions.

The Australian government’s ownership in the banking sector ceased with the full privatisation of the Commonwealth
Bank of Australia (CBA) between 1991 and 1996. Currently, the government does not intend to own any interest any
private banks (excluding minor interests that may be held for investment purposes by public sector superannuation
schemes and the Future Fund).

Transactions between affiliates
Which legal and regulatory limitations apply to transactions between a bank and its affiliates? 
What constitutes an ‘affiliate’ for this purpose? Briefly describe the range of permissible and 
prohibited activities for financial institutions and whether there have been any changes to how 
those activities are classified.

Banks are subject to the same rules governing related party transactions that apply to public companies generally - that
is, member approval is required for the giving of a financial benefit to a related party, unless an exception applies (the
most common exceptions being if the benefit is given on terms that would be reasonable if the parties were dealing at
arm’s length or less favourable to the related party than what would reasonably be achieved at arm’s length, or if the
benefit is given to a related party in their capacity as a member of the company and does not discriminate unfairly
against other members of the company).

A ‘related party’ of a company for the purposes of these rules is any entity that controls the company, any director of
the company or of an entity that controls the company, spouses, parents and children of any director of the company or
of an entity that controls the company. Any entity controlled by a related party or acting in concert with a related party
on the understanding that it will receive a financial benefit from a related-party transaction is also taken to be a related
party of the company.
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Regulatory challenges
What are the principal regulatory challenges facing the banking industry?

On 14 December 2017, the federal government established the Royal Commission into Misconduct in the Banking,
Superannuation and Financial Services Industry (the banking royal commission) in response to much negative media
attention about conduct in the banking sector. The Banking Royal Commission published its final report in February
2019, recommending some law reform and stronger enforcement of the laws regulating the provision of financial
services. The recommendations of the banking royal commission enjoy bipartisan support at the federal level, with the
federal government releasing the Financial Services Royal Commission Implementation Roadmap outlining its plan to
introduce legislation in response to the recommendations over the coming years. At a practical level for banks, the
Banking Royal Commission’s recommendations are likely to result in law reform to remove inherent conflicts of interest
in certain activities and to improve consumer protections, and increased regulatory litigation in respect of past (and
future) breaches of the law.

Consumer data right and open banking also pose significant challenges to the current banking industry, increasing the
amount of customer data available for decision-making but eroding the major banks’ current advantage in data
analysis and credit risk assessment.

Consumer protection
Are banks subject to consumer protection rules?

If a bank is offering regulated credit under the National Consumer Credit Protection Act 2009 (NCCP Act), it will require
an Australian Credit Licence (ACL). ACL holders have a general obligation to comply with credit legislation including
privacy, anti-money laundering and counter-terrorism financing, the NCCP Act and the National Credit Code. 

Banks necessarily provide financial services are therefore required to hold an Australian Financial Services Licence
(AFSL) and comply with the consumer protection provisions of the Corporations Act 2001 (Cth) (Corporations Act).
ASIC is responsible for enforcing ACL and AFSL obligations.

Division 2 of Part 2 of the Australian Securities and Investments Commission Act 2001 (Cth) (ASIC Act) contains
provisions regarding consumer protections for financial services including credit facilities. The legislation prohibits
unconscionable conduct or conduct that could or is likely to mislead or deceive consumers. The ASIC Act also
identifies that a term of a consumer or small business standard form contract for the supply of financial services is
regarded as void if it is ‘unfair’.

The ePayments Code is a voluntary code of practice which provides for additional protections to customers of
subscriber banks, including:

at least 20 days’ advance written notice of changes to the terms and conditions of the facility that may be
adverse to the consumer;
no liability for the consumer as a result of an unauthorised transaction occurring after the consumer informed the
provider that a device used to make payments (eg, a card) has been misused, lost or stolen or that the security of
a passcode has been breached; and
requiring their ADI to investigate and take steps to recover internet payments made mistakenly by the consumer,
and to cooperate with other ADIs in recovering mistaken payments for their customers.

Although a voluntary code, it gains legal force by being incorporated into the contracts between the payment facility
provider and the consumer.
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The banking industry in Australia also self-regulates through voluntary codes of practice developed and regulated by
industry associations. The major industry codes of practice are the Australian Banking Association’s ‘Banking Code of
Practice’ and the Customer Owned Banking Association’s ‘Customer Owned Banking Code of Practice’. Compliance
with an industry association’s code of practice is a condition of membership of the industry association, and the terms
of the applicable code are incorporated into the banker-customer contract. Membership of an industry association is
not mandatory for an ADI.

Since mid-2019, ASIC has had a new product intervention power enabling it to order persons to not engage in specified
conduct in relation to credit or financial products in order to prevent significant detriment to consumers or retail
investors. The product intervention power allows ASIC to order persons to not engage in conduct that is otherwise
lawful.

Future changes
In what ways do you anticipate the legal and regulatory policy changing over the next few years?

It is anticipated that there will be greater legal and regulatory policies to safeguard consumers and prohibit financial
services providers from engaging in misconduct. With the adoption of the banking royal commission
recommendations, there is expected to be more stringent legislative regulations on the banking industry. In addition to
specific recommendations targeted at financial product and credit providers, the banking royal commission made
recommendations specifically targeted at ADIs:

recommendation 1.17: BEAR product responsibility where APRA is required to determine the responsibility within
each ADI subject to the BEAR for all steps in the design, delivery and maintenance of all products offered to
customers by the ADI and any necessary remediation of customers in respect of any of these products; and
recommendation 6.7: Statutory amendments to sections 37C and 37CA of the Banking Act to make clear that an
ADI and accountable persons must deal with APRA and ASIC in an open, constructive and co-operative way.
Practical amendments should be made to provisions such as section 37K and section 37G(1) to facilitate joint
administration.

SUPERVISION
Extent of oversight
How are banks supervised by their regulatory authorities? How often do these examinations 
occur and how extensive are they?

There is currently no structured examination of banks in Australia. The chief executives of the major banks will be
examined by the House of Representatives and Senate Standing Committee on Economics biannually, although this is
done by the Parliament directly rather than regulators.

Banks are required to satisfy sector-specific management and corporate governance requirements. These
requirements include Prudential Standard CPS 510: Governance (CPS 510) which sets out the governance
requirements which ADIs must abide by in addition to general corporations law obligations. Prudential Standard CPS
520: Fit and Proper (CPS 520) outlines the responsible persons criteria to determine whether a person is ‘fit and proper’.

ASIC staff were embedded in the five major financial institutions in question, namely: CBA, Westpac, National Australia
Bank (NAB), Australia and New Zealand Banking Group (ANZ) and AMP Capital to ensure ASIC could monitor the
governance and compliance of the institutions.

Other regulatory bodies such as AUSTRAC and the ACCC also have broad powers of examination and investigation

Banking Regulation

7/16© Copyright 2006 - 2020 Law Business Research



which is prescribed in statute.

Enforcement
How do the regulatory authorities enforce banking laws and regulations?

Regulatory bodies such as ASIC and APRA require credit and financial service providers, such as banks are, to be
licensed and accordingly meet their licence conditions. If they contravene their obligations then ASIC and APRA may
enforce banking regulations by taking administrative action or commencing court proceedings seeking a penalty in
respect of a contravention of the law.

AUSTRAC and ACCC require individuals and businesses to comply with the requirements set out in their respective
governing Acts, being the AML/CTF Act and the accompanying Rules and the Competition and Consumer Act, which
includes the Australian Consumer Law. Contraventions of these pieces of legislation may result in civil penalty orders,
enforceable undertakings, infringement notices and remedial directions.

What are the most common enforcement issues and how have they been addressed by the 
regulators and the banks?

While there are no ‘common’ enforcement issues per se, the banking royal commission highlighted a lack of
enforcement action and perceived lenient outcomes in response to identified misconduct. In part, this is due to
regulators’ limited resources impacting their ability to conduct litigation on a large scale, and this has been partially
addressed by substantial increases in funding for regulators, and the creation of a specific ‘enforcement’ commissioner
position at ASIC, to enable regulators to conduct more litigation.

Further, law reform has occurred to increase penalties for corporate misconduct and ASIC has been given greater
investigation and enforcement powers. Recommendation 6.3 of the banking royal commission’s final report also
recommends that infringement notices only be used for administrative failings and not for more serious
contraventions. ASIC have also adopted a ‘why not litigate?’ stance to increase court-based enforcement.

RESOLUTION
Government takeovers
In what circumstances may banks be taken over by the government or regulatory authorities? 
How frequent is this in practice? How are the interests of the various stakeholders treated?

Banks may only be taken over by a government in the event of insolvency or imminent insolvency, for the purpose of
protecting debtors and mitigating the effect of the bank’s insolvency on the broader financial system. The Banking Act
provides for APRA to take control of a locally incorporated ADI’s business, or appoint an administrator to take control of
a locally incorporated ADI’s business, if:

the ADI informs APRA that it considers itself likely to be unable to meet it obligations or that it is about to
suspend payment;
APRA considers that, without external support, the ADI may become unable to meet its obligations, may suspend
payment or is likely to be unable to carry on banking business in Australia consistently with the interests of its
depositors or the stability of the financial system in Australia;
the ADI becomes unable to meet its obligations or suspends payment;
an external administrator has been appointed to a holding company of the ADI (whether in Australia or overseas)
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and APRA considers that it poses a significant threat to the soundness of the ADI, interests of depositors or
financial stability in Australia; or
for a foreign ADI, an external administrator or equivalent has been appointed to the ADI or an application has
been made for such an appointment.

Bank failures
What is the role of the bank’s management and directors in the case of a bank failure? Must 
banks have a resolution plan or similar document?

ADIs are currently not required to prepare or maintain recovery and resolution plans, otherwise known as living wills to
deal with their failure. However, when applicants obtain a Restricted Authorised Deposit-Taking Institution (RADI)
authorisation they need to demonstrate that they have a credible exit plan to APRA so that they will be able to exit their
banking business and protect depositors without having to rely on the Financial Claims Services or APRA’s crisis
management powers. This is because RADIs have a two-year time frame where they must either transition to a full ADI
or exit the industry.

For small to medium ADIs, it was considered that extra loss-absorbing capacity would be considered as part of their
resolution planning process.

APRA’s Prudential Standard CPS 232 Business Continuity Management that requires each APRA-regulated institution
and head of a group to integrate a whole-of-business approach to business continuity management to ensure resilience
to business disruption and reduce its impact on the institution’s business.

Are managers or directors personally liable in the case of a bank failure?

Directors may be personally liable for a bank’s debts in the same way as for any other company. If the directors fail to
fulfil their duties they could be found guilty of a criminal offence that has a penalty of up to 10 years imprisonment or A
$495,000 (4,500 penalty units) and three times the amount of benefit derived. If found to have contravened a civil
penalty provision they could be ordered to pay the Commonwealth up to A$550,000. They could also be found
personally liable to compensate the company or others for the loss or damage they suffered and could possibly be
prohibited from managing a company.

The accountability obligations under the BEAR apply to ADIs and their ‘accountable persons’ - senior managers who
must be registered with APRA. They require ADIs and their accountable persons to conduct their business and
responsibilities with honesty, integrity and due care, skill and diligence, deal with APRA in an open, constructive and
cooperative way and to prevent matters from arising that would adversely affect the ADI’s prudential standing or
prudential reputation. ADIs also have an obligation to ensure that their accountable persons and their non-ADI
subsidiaries comply with the accountability obligations.

Planning exercises
Describe any resolution planning or similar exercises that banks are required to conduct.

APRA’s powers have been expanded to assist ADIs in their resolution of distress. The recent implementation of the
Financial Sector Legislation Amendment (Crisis Resolution Powers and Other Measures) Act 2018 expanded APRA’s
statutory and judicial management regime to ensure APRA can act effectively in a crisis. Furthermore, their expanded
powers also enhance their timely efficiency and makes clear APRA’s ability to resolve banks in financial difficulty.
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APRA also published Prudential Standard CPS 232 Business Continuity Management, which requires each APRA-
regulated institution and Head of a group to integrate a whole-of-business approach to business continuity
management. This to ensure resilience to business disruption and reduce its impact on the institution’s business.

CAPITAL REQUIREMENTS
Capital adequacy
Describe the legal and regulatory capital adequacy requirements for banks. Must banks make 
contingent capital arrangements?

Regulatory capital requirements for ADIs (other than foreign ADIs and purchased payment facilities providers, who are
not subject to prudential capital requirements) in Australia are imposed by Prudential Standard APS 110: Capital
Adequacy (APS 110), with the different classifications of capital instruments being set out in Prudential Standard APS
111: Capital Adequacy: Measurement of Capital (APS 111). The capital requirements largely mirror Basel III
requirements, with amendments where appropriate for the Australian environment and a more conservative approach
to the classification of capital instruments. Basel III requirements are fully implemented in Australia and were in fact
implemented ahead of the time frame required by the Basel Committee on Banking Supervision.

APS 110 requires ADIs to meet at least the following minimum prudential capital requirements (though APRA may
determine a higher minimum prescribed capital ratio for a particular ADI at any time):

CET1 ratio of 4.5 per cent of risk-weighted assets (RWA);
Tier 1 capital ratio of 6.0 per cent of RWA; and
total capital ratio of 8.0 per cent of RWA.

In an effort to increase competition in the banking industry, APRA allows applicants to apply to be authorised as a
RADI. RADIs are required to hold significantly less capital than ‘full’ ADIs (the higher of 20 per cent of adjusted assets or
A$3 million plus a winding-up reserve). RADIs, however, must hold their entire capital requirement as CET1 capital,
unless it is a mutually owned RADI, in which case it may hold its capital as Tier 2 capital and agree with APRA on a time
frame for building up Tier 1 capital.

How are the capital adequacy guidelines enforced?

Capital adequacy guidelines are enforced by APRA to ensure that banks are abiding by their capital adequacy
requirements through capital buffers so they are holding a ‘buffer’ of capital above their minimum requirement. This
buffer consists of three components:

a capital conservation buffer, applicable to all times, generally equal to 2.5 per cent of risk-weighted assets;
an additional capital buffer applicable to any ADI designated by APRA as a domestic systemically important bank,
currently set to 1.0 per cent of risk-weighted assets; and
a countercyclical capital buffer applicable to all affected ADIs, but which may vary over time as a result of
changes to the jurisdictional buffer set by APRA or national authorities in other jurisdictions in response to
market conditions. The Australian jurisdictional countercyclical capital buffer may range between zero and 2.5
per cent of risk-weighted assets.
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Undercapitalisation
What happens in the event that a bank becomes undercapitalised?

Broadly speaking, APRA can intervene in an ADI if there is a risk of depositors suffering loss or if there is a threat to
financial system stability. The Banking Act provides for APRA to take control of a locally incorporated ADI’s business, or
appoint an administrator to take control of a locally incorporated ADI’s business, if:

the ADI informs APRA that it considers itself likely to be unable to meet it obligations or that it is about to
suspend payment;
APRA considers that, without external support, the ADI may become unable to meet its obligations, may suspend
payment or is likely to be unable to carry on banking business in Australia consistently with the interests of its
depositors or the stability of the financial system in Australia;
the ADI becomes unable to meet its obligations or suspends payment;
an external administrator has been appointed to a holding company of the ADI (whether in Australia or overseas)
and APRA considers that it poses a significant threat to the soundness of the ADI, interests of depositors or
financial stability in Australia; or
for a foreign ADI, an external administrator or equivalent has been appointed to the ADI or an application has
been made for such an appointment.

APRA or the administrator (as appropriate) in control of an ADI’s business is referred to as a ‘statutory manager’ in the
legislation. The statutory manager may exercise all of the powers of the ADI during their time in control of the ADI and
can compel officers of the ADI to give information to it for the purpose of investigating the affairs of the ADI and
resolving the ADI. It may also sell or otherwise dispose of all or part of the ADI’s business on terms that it considers
appropriate. Where necessary or convenient for facilitating the performance of the statutory manager’s functions and
duties, the statutory manager may also unilaterally vary the ADI’s corporate constitution.

As an alternative to appointing a statutory manager, APRA may direct an ADI or an authorised NOHC to increase its
level of capital to a specified level. The direction may require the ADI to issue shares in itself, rights to acquire shares in
itself or such other kinds of capital instruments as specified by APRA in the direction. However, as a safeguard for
existing ADI shareholders, APRA must obtain an expert’s report on the fair value of shares in the ADI prior to directing
an ADI to issue such shares or rights to acquire shares. While APRA must consult with the competition regulator, the
ACCC, before giving a recapitalisation direction, the acquisition of shares, options or other capital instruments in an ADI
that were issued in compliance with a recapitalisation direction is exempt from competition legislation prohibiting
mergers and acquisitions that lessen competition.

Once an ADI is under the control of a statutory manager, the statutory manager may issue shares in the ADI or rights to
acquire shares in the ADI, cancel shares or rights to acquire shares in the ADI, cancel paid-up share capital that is not
represented by available assets or vary the rights attached to a class of shares to recapitalise the bank. The statutory
manager can do this of their own motion, without express direction from APRA, but their recapitalisation actions are
subject to the same requirement to obtain and consider an independent report on the fair value of the ADI’s shares prior
to taking any recapitalisation action.

Insolvency
What are the legal and regulatory processes in the event that a bank becomes insolvent?

If an ADI is insolvent and APRA considers that it cannot be restored to solvency within a reasonable period (whether or
not a statutory manager has attempted to resolve the ADI), APRA may apply to the Federal Court of Australia for an
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order to wind up the ADI.

Recent and future changes
Have capital adequacy guidelines changed, or are they expected to change in the near future?

APRA’s APS 111 provides a more in-depth explanation of the capital adequacy requirements for ADIs. On 15 October
2019, APRA published Discussion paper - Revisions to APS 111 Capital Adequacy: Measurement of Capital to receive
public consultation on APRA’s proposed changes such as:

promoting simple and transparent capital issuance by removing the allowance for the use of special purpose
vehicles and stapled security structures; and
clarifying and simplifying various parts of APS 111, which compromises the majority of the suggested changes.

The consultation period was open until 31 January 2020 and APRA intends to finalise the changes in early 2020 with
the updated Prudential Standard coming into force from 1 January 2021. Once these changes are finalised this will
result in changes to the existing capital adequacy guidelines.

OWNERSHIP RESTRICTIONS AND IMPLICATIONS
Controlling interest
Describe the legal and regulatory limitations regarding the types of entities and individuals that 
may own a controlling interest in a bank. What constitutes ‘control’ for this purpose?

Since 1990, the federal government has maintained the ‘four pillars’ policy, under which it commits to preventing any
acquisitions or mergers between the big four banks. This is a long-standing policy, being an indication of how
discretionary powers under competition legislation will be exercised, rather than formal regulation itself. It has
bipartisan support and has survived numerous changes in government. Recently, this policy was criticised by the
Productivity Commission for enabling complacency among the big four banks, removing the threat of takeover as a
means of encouraging efficiency, but it is unlikely to be relaxed in light of the overwhelming market share that the big
four banks currently collectively have.

The Competition and Consumer Act 2010 (Cth) prohibits acquisitions of shares in companies (or the assets of a
company) that would, or would be likely to, have the effect of substantially lessening competition in any market, unless
the acquisition is authorised by the ACCC. While this would likely prevent the big four banks from acquiring other ADIs,
it is unlikely to forbid consolidation among smaller ADIs to build scale that enables them to better compete with the big
four banks.

The FSSA also enables the Treasurer to declare that a person has ‘practical control’ of a financial sector company if,
either alone or together with associates, they do not hold a more than a 20 per cent stake in the company but they are
in a position to exercise control over the company or the directors are obliged or accustomed to act in accordance with
the person’s wishes or instructions. The person is then required to take any steps necessary to relinquish their practical
control of the company. This must be done within 90 days of being given a copy of the Treasurer’s declaration, unless
the Treasurer allows a longer period.

Foreign ownership
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Are there any restrictions on foreign ownership of banks?

Foreign acquisitions in ADIs are governed by the FSSA. Investments in ADIs are not regulated by the Foreign
Acquisitions and Takeovers Act 1975 (FATA). The threshold for both foreign and domestic acquirers under the FSSA is
20 per cent (prior to 1 April 2019 this was 15 per cent).

Foreign government investors do not benefit from the exemption from FATA, so the FATA applies to transactions
relating to ADIs in addition to the FSSA. Acquisitions of local ADIs by foreign persons are subject to the FATA, which
requires acquisitions of a substantial interest in an Australian corporation by foreign persons and which meet a
monetary threshold to be notified to the Treasurer and empowers the Treasurer to prohibit the acquisition or to require
the acquired assets to be disposed of if the acquisition is not in the national interest. At the time of writing, the
monetary threshold is A$1,154 million (reduced to A$266 million for persons from countries with which Australia has a
relevant agreements), though the amount is indexed annually.

Implications and responsibilities
What are the legal and regulatory implications for entities that control banks?

A holding company of a bank may be authorised by APRA to be a non-operating holding company of an ADI (NOHC)
and thereby subject to APRA prudential supervision. If an applicant for ADI authorisation is not the ultimate holding
company in the corporate group, APRA may make approval of the ADI authorisation conditional on the applicant’s
holding company being authorised as a NOHC.

What are the legal and regulatory duties and responsibilities of an entity or individual that 
controls a bank?

The shareholding restrictions in the FSSA should prevent any person from being able to control a bank without the
approval of the Treasurer.

The federal government introduced the BEAR regime into the Banking Act in 2018. This regime holds ADIs and their
senior executives and directors accountable for higher thresholds of responsibility and behaviour. BEAR sets out four
obligations that must be met:

accountability obligations;

key personnel obligations;
deferred remuneration obligations; and
notification obligations.

Consequently, the individuals in charge of an ADI are required to abide by BEAR.

What are the implications for a controlling entity or individual in the event that a bank becomes 
insolvent?

Broadly speaking, APRA can intervene in an ADI if there is a risk of depositors suffering loss or if there is a threat to
financial system stability.
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CHANGES IN CONTROL
Required approvals
Describe the regulatory approvals needed to acquire control of a bank. How is ‘control’ defined for 
this purpose?

A legislative definition for ‘control’ can be found in section 22 of the FSSA where it is defined as including ‘control as a
result of, or by means of, trusts, agreements, arrangements, understandings and practices, whether or not having legal
or equitable force and whether or not based on legal or equitable rights’. The FSSA also allows the Treasurer to
intervene to remedy situations of ‘practical control’ of a bank, where a person is (alone or together with associates) in a
position to exercise control over the bank or it the directors of the bank are obliged or accustomed to act in accordance
with the person’s wishes.

The ‘four pillars’ policy provides that the big four banks are not allowed to acquire ‘control’ over each other reflecting
the concerns of bank mergers diminishing the competitive banking market.

Foreign acquirers
Are the regulatory authorities receptive to foreign acquirers? How is the regulatory process 
different for a foreign acquirer?

Acquisition of Australian entities by foreign entities is heavily scrutinised in Australia. With regards to acquiring a local
ADI, the acquisition is subject to review and requires the approval of the Treasurer under the FSSA. For foreign
government investors, acquisitions are regulated by the FATA.

Under what circumstances can a foreign bank establish an office and engage in business? For 
example, can it establish a branch or must it form or acquire a locally chartered bank?

Foreign banks may enter the Australian banking industry either by obtaining ADI authorisation for a local subsidiary or
by obtaining authorisation to carry on banking business through a branch in Australia (the latter is called a ‘foreign ADI’
in the Banking Act; the former is in reality a local ADI but with a foreign owner).

Foreign banks may be granted an ADI licence subject to a condition specifically restricting the acceptance of retail
deposits by their Australian branches, as depositors with foreign ADIs do not have the same protections under the
Banking Act as depositors with Australian ADIs.

A local subsidiary ADI of a foreign bank is subject to the same capital requirements and other prudential standards as a
locally owned ADI. A local branch of a foreign bank is not subject to any capital requirements but APRA imposes a
condition on its ADI authorisation prohibiting them from accepting initial deposits of less than A$250,000 from
individuals (other than their employees) and unincorporated entities. If a foreign bank wishes to accept retail deposits,
it must establish a local subsidiary.

Unlike capital requirements, liquidity requirements apply to both locally incorporated ADIs and ADIs that are local
branches of foreign banks.
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Factors considered by authorities
What factors are considered by the relevant regulatory authorities in an acquisition of control of a 
bank?

Applicants seeking a 20 per cent or more shareholding in a bank must make an application to the Treasurer for
approval under the FSSA. In reviewing the application, the Treasurer may grant the application if:

the applicant satisfies the Treasurer that it is in the national interest to approve the shareholding;
the applicant is a fit and proper person to hold more than a 20 per cent shareholding; and
the company meets the requirements outlined in section 14A of the FSSA regarding new and recently established
banks (to recognise that new entrants to the banking market have high funding needs that often need to be met
by a major investor who will expect a corresponding level of control, with a transition to more diversified
ownership occurring once the bank has established itself in the market).

A 20 per cent ownership cap for financial sector companies exists in Australia to increase financial stability by limiting
ties between an institution and the finances of any particular investor and their associates. Given the importance of
ADIs to Australia’s economic wellbeing, the ownership cap also prevents any person from accumulating large amounts
of power in the financial system. The FSSA prohibits a person, or two or more persons under an agreement, from
acquiring greater than 20 per cent of a financial sector company’s voting shares without the consent of the Treasurer. A
shareholding greater than 20 per cent is considered an ‘unacceptable shareholding situation’ and will constitute an
offence punishable by a fine no greater than 400 penalty units (A$84,000 at the time of writing) if the person was
reckless as to whether the acquisition would result in this situation. A ‘financial sector company’ include an ADI and a
holding company of an ADI.

If an unacceptable shareholding situation exists, the Federal Court may make orders to ensure the situation ceases to
exist. This may include requiring the disposal of shares, restraining the exercise of rights attached to shares, or
prohibiting or deferring payment of sums related to the shares, such as dividends.

Filing requirements
Describe the required filings for an acquisition of control of a bank.

A person may apply to the Treasurer for approval to hold more than a 20 per cent share in a financial sector company
under the FSSA. The application must specify the percentage stake the person currently holds in the company, the
percentage they are seeking to hold, set out the person’s reasons for acquiring that interest and pay the prescribed fee.

In approving an application, the Treasurer may specify a period for which the approval remains in force, or may allow it
to remain in force indefinitely. The Treasurer may revoke this approval by written notice if it is satisfied that it is in the
national interest, an unacceptable shareholding situation exists, or there has been a contravention of an approval
condition.

New or recently established ADIs may also apply to the Treasurer for a higher shareholding cap if their assets are less
than A$200 million and the proposed shareholder is a fit and proper person to hold a stake greater than 20 per cent.

ADIs are subject to the provisions of the Corporations Act dealing with changes in corporate control generally. If an ADI
or non-operating holding company is publicly listed or is unlisted but has more than 50 shareholders, a person cannot
increase their voting power in the company to more than 20 per cent, or by more than 3 per cent every six months if
they already hold more than 20 per cent, without making a takeover bid to shareholders generally. A scheme of
arrangement under Part 5.1 of the Corporations Act provides an alternative mechanism for obtaining control of an ADI.
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Timeframe for approval
What is the typical time frame for regulatory approval for both a domestic and a foreign acquirer?

The time frame would be about six months to two years.

UPDATE AND TRENDS
Key developments of the past year
Are there any emerging trends or hot topics in banking regulation in your jurisdiction?

Open Banking in Australia launched on 6 February 2020 with the implementation of the ACCC’s Competition and
Consumer (Consumer Data Right) Rules that follows the introduction of the Treasury Laws  
Amendment (Consumer Data Right) Act 2019 and the trialling of the data share scheme. Influenced by global
movements, Open Banking will be a significant change for consumers, data holders and new players in the market
signifying Australia’s move towards a regulated open banking economy.

 
Following the final report of the banking royal commission, the focus of regulatory change in the coming years is to
implement the recommendations of the final report. The regulatory changes expected  
are outlined in the federal government’s banking royal commission ‘implementation roadmap’.

The RADI path to ADI authorisation introduced by APRA in May 2018 has proved popular, with a number of ‘neo-banks’
seeking RADI authorisation. At the time of writing, three banks were granted RADI authorisation – the first new retail
banks in Australia for 18 years – and two have transitioned from RADI to full ADI authorisation. These neobanks seek
to disrupt traditional banking models, seeking to compete on price and a more seamless customer experience through
a digital only model.

LAW STATED DATE
Correct on
Give the date on which the information above is accurate.

06 Feburary 2020.
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